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Executive Summary

Periodically, the NCCD board of directors puts forth major policy statements on
critical issues facing the nation’s justice system. These statements reflect the findings of
the best research and the judgments of the nation’s top professionals in the field. Recent
United States Supreme Court cases have cast into uncertainty the status of the state and
federal sentencing guidelines and have reopened the critical question of judicial authority.
It is time to seriously reevaluate the “sentencing policy experiment” that began in the
United States in the late 1970s.

Fatly sentencing reforms, although originally intended to create a more equitable system
of sentencing through structured guidelines, gave way to increasing emphasis on
punishment as the main goal of imprisonment, with the adoption of “tough on crime”
attitudes and legislation. The implementation of politically-motivated ideas such as
Three Strikes, mandatory minimums, and “truth in sentencing” have helped fuel an
unprecedented swelling of the prison population in America, despite a simultaneous and
persistent decrease in the crime rate. These policies have had an undue negative impact
on minority communities and women. Prison construction has been rampant since
1980. Furthermore, the costs of supporting this enormous system have skyrocketed to
over $167 billion in 2004. The United States now locks up more than 2.2 million of its
citizens. This represents one of the highest imprisonment rates in the world.

NCCD Positions on the Reform of Sentencing

NCCD takes the following positions in the interest of creating a more just system of
criminal sentencing,

*  Make offenders and not offenses the subject of sentencing;

*  Adopt objective criteria designed to make discretion visible and to promote the
accountability of government officials at every stage of the sentencing process.

e In the sentence of the court, account for: 1) the offender’s current risk to public
safety, 2) offender rehabilitation and treatment needs, 3) the gravity of the
offense, and 4) the relative costs-benefits of each available sanction.

*  Direct sentences to serve a number of goals, including rehabilitation and
treatment.

e Expand and use less expensive and more effective forms of criminal penalties;
encourage innovation.

* Reserve prison sentences for three types of offenders: 1) first-time felons that
have committed a violent or setious crime, 2) repeat felons whose new crimes
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involve a substantial threat to public safety, and 3) felons whose crimes involve
substantial violations of the public trust.

* Sentence repeat felony offenders or those convicted of very violent or other
serious crimes to maximum terms that allow the possibility of parole.

e Devise a plan for reentry at the time of sentencing.

* Reestablish and reinvigorate parole and the pardon processes.

e In general, impose short and determinate sentences for nonviolent felons.
*  Repeal mandatory minimum sentences and three strikes laws.

e Abolish the death penalty.

e Scrutinize and monitor all sentencing propositions and implementation to
prevent an unjust impact on women.

*  Adopt sentencing legislation only after completing a fiscal impact statement on
the likely effects of proposed legislation on prisons, jails, probation, parole,
court resources and dockets, and public safety.

e  Establish national standards for the conditions of confinement.

e Scrutinize and monitor all sentencing propositions and implementations to
prevent an unjust impact on minority communities.

*  Retain juvenile offenders in a separate juvenile justice system specifically
designed to meet the needs of young people.

e Address victims’ interests apart from the sentencing decision.

e Conduct rigorous research to evaluate the effects of various sanctions on
offenders, the corrections system, and crime reduction.

e Periodically review sentencing statutes and practices to assure compliance with
the spirit of legislation and relevant court decisions.

Conclusion

It is incumbent upon us to look with an intelligent and critical eye to our justice policies
and the goals they intend to accomplish. The above-outlined positions of NCCD are
closely aligned with those set forth by the Kennedy Commission of the American Bar
Association as it answered Justice Kennedy’s challenge to revisit and analyze current
practices.
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Introduction

The National Council on Crime and Delinquency (NCCD) conducts research
and initiates programs to reduce crime and delinquency. The Council secks to
influence public policies to improve the criminal justice, juvenile justice, and
child welfare systems. NCCD encourages citizen involvement in effective,
humane, fair, and economically sound solutions to the problems of crime and
delinquency.

Periodically, the NCCD board of directors puts forth major policy statements
on critical issues facing the nation’s justice system. These policy statements
reflect the findings of the best research and the judgments of the nation’s top
professionals in the fields of academia, direct service provision, and advocacy,
among others. We believe that these policy statements merit the immediate
attention of elected officials and public administrators.

This booklet presents a revision of an NCCD statement on criminal sentencing
published in 1992. Recent United States Supreme Court cases—DBlakely v.
Washington, United States v. Booker, and United States v. Fanfan—have cast into
uncertainty the status of the state and federal sentencing guidelines and have
reopened the critical question of judicial authority. In this unique era, high
incarceration rates and declining fiscal revenues are plaguing most states and
the nation. We have an unprecedented opportunity to craft and activate rea-
soned reforms guided by the moral imperative to move toward a more just
society.

It is time to seriously reevaluate the “sentencing policy experiment” that began
in the United States in the late 1970s. After 30 years of living with the reper-
cussions of phenomenal rates of incarceration, there is an urgent need for
reform and a return to rehabilitation as a primary objective of corrections
(Krisberg, Craine, and Marchionna, 2004). We must not lose sight of the reality
that the vast majority of prisoners return to the community. As one observer
noted, “Whom would you rather sit next to on the bus, a guy that has just
gotten out of prison, angry and without prospects, or one that is on his way to
work?”
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In 1992 NCCD set forth its views on a more rational response to offenders.
NCCD believes that now is the time for a comprehensive reevaluation of our
entire system of sentencing. We need to craft a response to offenders that is not
simply constitutional, but is infused with the wisdom available from the last
thirty years, during which time the experiment has unfolded in its many variet-
ies. If we have learned anything, it should be that the shortsightedness of a
reactive quick fix is detrimental to the whole of our justice system and the
whole of our society. As renowned penologist, Milton Rector observed, “In our
zeal to punish criminals, we should be careful not to punish ourselves.”

The goal of the NCCD board of directors is to encourage a vigorous national
dialogue to stir appropriate action toward safer communities and extend justice
to all Americans. We invite all interested citizens to review our work and
communicate their reactions to us.

America’'s Experiment with Sentencing Policy

For seven decades, starting around 1900, most states in the U.S. used an inde-
terminate criminal sentencing system that held rehabilitation as a primary goal.
The roles of judges, correctional agencies, and parole officials were clearly
defined. During this period, the rate of incarceration remained relatively stable,
until the decade of the 1970s, which saw a revolution in sentencing policies.
Washington State, Illinois, California, and Maine led the movement to more
structured sentencing systems with fixed or structured penalties.

This sentencing revolution resulted from a complex interaction of factors. The
perception of a vast disparity in sentences pointed to apparently limitless
judicial power to determine the fate of individual citizens; judicial and parole
decisions were opaque and undocumented. Judicial discretion and the actions
of parole boards were perceived by conservatives to result in too much le-
niency and by liberals to result in unjust sentences influenced by a judge’s or a
parole board member’s biases. Rising crime rates and the public’s fear of crime
were concerns of elected officials. In addition, the social upheaval of the 1960s
did much to undermine the public’s trust in authority in general.
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Table 1

Correctional Populations

1994-2003

Percent Change
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13%

-20% -16%
Probation  Jails Prison Parole Adult Adult  Reported
Population Arrests Index
Populations Crimes
1994 2003 % Change
Probation 2,964,171 4,073,987 37%
Jails* 483,717 691,301 43%
Prison* 991,612 1,380,776 39%
Parole 690,159 774,588 12%
Totals 5,129,659 6,920,652 35%
Adult Population* 192,400,000 217,800,000 13%
Adult Arrests 6,400,000 6,500,000 1%
Reported Index Crimes 14,000,000 11,800,000 -16%

* Midyear counts

Sources:

Annual Estimates of the Resident Population by Selected Age Groups for the United States
by States: July 1, 2003 and April 1, 2000, U.S. Census Bureau.
Correctional Populations in the United States, 1994, U.S. Department of Justice, Bureau of

Justice Statistics.

Prison and Jail Inmates at Midyear 2003, U.S. Department of Justice, Bureau of Justice

Statistics.
Probation and Parole in the United States, 2003, U.S.
Justice Statistics.

Department of Justice, Bureau of

Resident Population Estimates of the United States by Age and Sex: April 1, 1990 to July 1,

1999, U.S. Census Bureau

Uniform Crime Reports: Crime in the United States, 2003, U.S. Department of Justice,

Federal Bureau of Investigation.
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The goals of the federal Sentencing Reform Act of 1984 were to eliminate
unwanted disparity; increase transparency, certainty, and fairness; and increase
the proportionality of punishments. This was to be accomplished through
guidelines, based on offense and offender characteristics, which sharply cur-
tailed the discretion of judges and parole boards. Sentencing outcomes became
more closely linked to the charges in the case, therefore, discretion fell de facto
into the hands of prosecutors. Ironically, this did much to undermine the
sought-after uniformity.

As the goals of imprisonment shifted, it became widely accepted by the media,
rightly or wrongly, that “nothing works” in rehabilitation, that the very concept
was a failure. Instead, the desire to control crime stressed the “get tough” goals
of retribution and incapacitation over rehabilitation. This new justice model
focused principally on the current crime and an offender’s past criminal behav-
ior in the sentencing decision.

In addition, the increased scrutiny of judicial and parole board practices led in
turn to a veritable war over authority among the judiciary, the executive branch,
and the legislature. It became increasingly common for lawmakers at both the
federal and state levels to dictate the specific terms of sentencing, such as
mandatory minimums, limiting the sentencing authorities to routinely applying
formulaic rules. States began adopting “truth in sentencing” legislation, which
supposedly was a move toward greater honesty in the sentencing process. No
catly release was allowed; the term the judge imposed approximated the actual
term served. The motivation of good behavior credit in prison was removed
from the equation.

Sentencing policy has become far more subject to changes in political climates
and the vagaries of perceived public opinion. Political expediency has willfully
ignored the findings of scores of researchers that question the public safety
benefit of longer sentences. Arguably the most extreme form of “getting tough”
was “three strikes” legislation, which sent third-time felons to prison for life.
While 25 states enacted some version of these laws, the California system
determined that any felony could be charged and counted as a third strike.
During nearly 10 years of these laws, the third strike population grew from 254
(1994) to 7,234 (2003). As of September, 2003, 64.5% of second and third
strikers were serving time for nonviolent offenses. There were 672 Californians
serving life sentences for drug possession, and 354 for petty theft (Ehlers,
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Table 2
Victimization, Reported Crime, and Imprisonment Rate
1984-2003
NCVS Victimization*t UCR** Incarceration
Year Violence Theft All Property Violence Property Rate**
1984 46.2 307.1 399.2 539.9 4,498.5 188
1985 44.7 296.0 385.4 558.1 4,666.4 202
1986 41.9 284.0 372.7 620.1 4,881.8 217
1987 43.7 289.0 379.6 612.5 4,963.0 231
1988 44.2 286.7 378.4 640.6 5,054.0 247
1989 43.4 286.5 373.4 666.9 5,107.1 276
1990 44.0 263.8 348.9 729.6 5,073.1 297
1991 48.0 266.8 353.7 758.2 5,140.2 313
1992 47.8 248.2 325.3 757.7 4,903.7 332
1993 49.9 241.7 318.9 7471 4,740.0 359
1994 51.8 235.1 310.2 713.6 4,660.2 389
1995 46.6 224.3 290.5 684.5 4,590.5 411
1996 42.0 205.7 266.4 636.6 4,451.0 427
1997 39.2 189.9 248.3 611.0 4,316.3 444
1998 36.6 168.1 217.4 567.6 4,052.5 461
1999 32.8 153.9 198.0 523.0 3,743.6 476
2000 27.9 137.7 178.1 506.5 3,618.3 478
2001 251 129.0 166.9 504.5 3,658.1 470
2002 231 122.3 159.0 494 4 3,630.6 476
2003 22.6 124.4 163.2 475.0 3,588.4 482
% Change -51.1% -59.5% -59.1% -12.0% -20.2% 156.4%

*

Rates are per 1,000 persons aged 12 and above or per 1,000 households.

** Rates are per 100,000 total population.

T Because of changes made to the victimization survey, data prior to 1992 are adjusted
to make them comparable to data collected under the redesigned methodology.
Estimates for 1993 and beyond are based on collection year while earlier estimates
are based on data year. Due to changes in the methods used, these data differ from
earlier versions.

Sources:

Key Facts at a Glance: Incarceration rate, 1980-2003, U.S. Department of Justice, Bureau of
Justice Statistics.

Key Facts at a Glance: Violent victimization rates by gender, 1973-2003, U.S. Department of
Justice, Bureau of Justice Statistics.

Key Facts at a Glance: Property crime trends, 1973-2003, U.S. Department of Justice, Bureau
of Justice Statistics.

Uniform Crime Reports: Crime in the United States, 2003, U.S. Department of Justice, Federal
Bureau of Investigation.
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Schiraldi, and Ziedenberg, 2004). Even at its worst, judicial discretion did not
produce this kind of inequity. Significantly, three strikes legislation has demon-
strated no value as a deterrent to violent crime.

Growth of the prison system

The effects of the get tough experiment are clear. The national rate of incar-
ceration skyrocketed from 96 per 100,000 in 1970 to 297 per 100,000 in 1990.
The result was a swelling of the prison population that has continued during
the last fifteen years. In 2004, the rate of imprisonment in state and federal
facilities was 486 per 100,000 (Bureau of Justice Statistics, 2005a). If we
include jail terms of less than 12 months, the figure is over 700 per 100,000.
As of 2003, the actual number of the incarcerated is almost 2.2 million, with a
staggering total of 6.9 million Americans under some form of correctional
control (Bureau of Justice Statistics, 2005b).

Our nation’s reliance on prisons for behavior control is the highest in the world.
The rate of imprisonment in the United States was 701 per 100,000 residents in
2003. In 60% of 205 countries, prison population rates were below 150 per
100,000 (Walmsley, 2003). In addition, the absolute numbers are astounding;
Of the approximately nine million people imprisoned in the world, over two
million of them reside in the United States.

Policies that relate to parolees have serious consequences for swelling prison
populations. Of those inmates returning to prison, 40% are doing so because of
a technical violation of the terms of their parole, such as failing a drug test,
missing a meeting with the parole officer, or breaking a curfew. This is a grossly
wasteful and ineffective practice (Jacobson, 2004).

The facilities and personnel required to accomplish this phenomenal prison
system expansion have grown accordingly. Over 40% of American prisons now
in operation were built within the last 25 years (Travis and Lawrence, 2004). In
the last quarter century, state prisons have grown in number from 592 in the
late 1970s to 1,023 in 2000. In addition to these confinement-only state pris-
ons, there are also 84 federal prisons, 264 private prisons, and 297 community-
based state prisons. Between 1995 and 2000, 204 more prisons of all types
were constructed (Bureau of Justice Statistics, 2003b).
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